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PETITION UNDER 37 C.F.R. §1,1 37(a) TO WITHDRAW HOLDING OF 
ABANDONMENT BASED ON FAILURE TO RECEIVE OFFICE ACTION 



" Commissioner for Patents 
P.O. Box 1450 
- Alexandria, VA 2231 3-1 450 

Sir: 

On July 9, 2003, a Notice of Abandonment was issued in the above-captioned 
application stating that the application is abandoned in view of Applicant's failure to 
timely file new formal drawings as required in the Notice of Allowability. 

On September 5, 2003, Applicants submitted a Petition Under 37 C.F.R. 
§1.181 to Withdraw Holding of Abandonment and seven (7) sheets of Formal 
Drawings. On January 30, 2004, said Petition was denied. 

On or about February 9, 2004, Khaled Shami of this office, spoke via 
telephone with Examiner William Krynski regarding this matter. Examiner Krynski 
requested copies of reports from our docket system showing the Office Letter of 
March 26, 2003, from the U.S. Patent and Trademark Office, was never received by 
this office. In a letter dated February 9, 2004, to Examiner Krynski (a copy of which 
is enclosed), Mr. Shami faxed docket reports showing the communication was never 
received and a Patent Office PAIR Report which clearly makes no mention of the 
March 26, 2003 Office letter, and again petitioning the withdrawal of the 
abandonment. 

On June 17, 2004, Applicants' Petition under 37 C.F.R. §1.181 was denied on 
the grounds that M [t]he evidence presented is insufficient to establish that the Office 
letter mailed March 26, 2003 was not received at the attorney's correspondence 
address. The evidence provided includes a statement by the petitioner that the 
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Office letter mailed March 26, 2003 was not received by the office of the petitioner 
and a statement that a search of the docket records was made and the results of 
such a search revealed that the Office letter mailed March 26, 2003 was not 
received, also included is a copy of the docket records, but the instant petition does 
not contain a statement attesting that a search of the file jacket was made, and the 
results of such a search revealed that the office communication was not received." 

Pursuant to 37 C.F.R. §1 .1 37(a) and MPEP 71 1 .03(c)(1)(A), Applicants 
respectfully state that the office of Applicants 1 practitioner did not receive the Office 
communication mailed March 26, 2003. A copy of the docket record where the 
nonreceived Office communication would have been entered had it been received is 
incorporated in the letter to Examiner Krynski dated February 9, 2004 (and enclosed 
herewith). In addition, practitioner has done a complete search of the file jacket and 
the results of the search reveal the Notice Regarding Drawings dated March 26, 
2003, was not received. 

In view of the above, Applicants respectfully petition withdrawal of the holding 
of abandonment and submit herewith formal drawings as requested in the March 26, 
2003 letter. 

Since this petition is being filed under 37 C.F.R. §1 .137(a), the petition fee of 
$55.00 is attached. The Commissioner is hereby authorized to charge any further 
fees required by this paper, or credit any refund overpayment, to our Deposit 
Account No. 02-4800. Should any questions arise in connection with this matter, it is 
respectfully requested that the undersigned be contacted at the number indicated 
below. 



Respectfully submitted, 



Burns, Doane, Swecker & Mathis, l.l.p. 



Date: October 20, 2004 



By: 



P.O. Box 1404 

Alexandria, Virginia 22313-1404 
(650) 622-2300 



Kirk M. Nuzum 
Registration No. 38,983 
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Office Address: 

Suite 700 
333 Twin Dolphin Drive 
Redwood Shores, California 94065-1418 



BURNS DOANE SWECKER & MATHIS LLP 
ATTORNEYS AT LAW 



ALEXANDRIA, VIRGINIA 
REDWOOD SHORES, CALIFORNIA 
DURHAM, NORTH CAROLINA 



Telephone: +1.650.622.2300 
Fax: +1.650.622.2499 



February 9, 2004 



Khaled Shami 

E-Mail - kals@burnsdoane.com 
Telephone: + 1 .650.622.2332 



William Krynski 

U.S. Patent and Trademark Office 
Via Facsimile: 571-273-1024 



Re: Reconsideration of Decision to Deny Petition to Revive 
U.S. Patent Application No. 09/703,846 



Dear Mr. Krynski: 

Thank you for returning my telephone call today regarding the above-referenced patent 
application. As I explained, the Office letter mailed March 26, 2003, and referenced in the Decision on 
Petition mailed January 30, 2004, was never received by our office. As evidence of this, I attach 
herewith a copy of the Patent Office PAIR report (Exhibit A), which makes no mention of the March 
26, 2003 Office letter. I also attach copies of two versions of a report of our office docketing system, 
into which all incoming correspondence from the Patent Office is logged. The first version is dedicated 
exclusively to the above-referenced application (Exhibit B). The second, global version, lists firm-wide 
due dates (Exhibit C) and was run for the dates of May 23, 2003 through May 28, 2003, which would 
have included the May 26, 2003 expiry date of the two-month reply period to the March 26, 2003 
Office letter. Neither of these reports makes any mention of the March 26, 2003 Office letter, or of the 
required response thereto. 

The existence of the Office letter of March 26, 2003, is further called into question by the failure 
of the Notice of Abandonment dated July 9, 2004, to make any reference thereto. According to the 
Decision on Petition mailed January 30, 2004, the Notice of Abandonment "should have stated that the 
•application is abandoned in view of Applicant's failure to timely file a proper response to the Office 
letter mailed March 26, 2003,' " but mistakenly had the wrong box checked instead. 

From the above it can be seen that even if the Office letter in question were mailed— a fact which 
is disputable due to its absence from the PAIR report, and also due to the failure of the Notice of 
Abandonment to make any mention thereof— our office did not receive said letter. Accordingly, 
Applicant was never notified of the formal drawings requirement— neither before nor after payment of 
the issue fee— until it was too late, and the application was abandoned. Applicant then made a bona fide 
attempt to revive the application by filing the Petition Under 37 C.F.R. §1.181, and submitting with 
said petition the required formal drawings. Reconsideration of the Petition is respectfully requested. 



Respectfully submitted, 




Khaled Shami, Reg. No. 38,745 
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